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MR. CHAIRMAN, AND MEMBERS OFTHE SUBCOMMI’lTEE:

Thankyou for theopportunityto appeartodayto discussthesubjectof conflict of interest
andfederal advisorycoinniittees. In its invitation, the CommitteerequestedthatOGE “present
testimonyoutliningtheregulationsregardingconflictsof interestfor FederalAdvisoryCommittees
andthe importanceof preservingtheintegrityof this process.” On behalfofOGE,I ampleased,
therefore,to addressthegeneralstatutoryandregulatoryframeworkgoverningfinancial conflicts
of interestin thccontextoffederaladvisorycommittees.

As ageneralmatter,theframeworkincludescriminal statutes,administrativestandardsof
conduct,andfinancial disclosurerequirements.Becausethefocusof U’ia hearing.asdescribedin
theinvitation, isprimarily on financial interestsandthestandardsfor waivingfinancialconflicts,I
will beginwith adiscussionof thefinancial conflictof intereststatute. - -

Chapter11 ofTitle 18,UnitedStatesCode,containsanumberofcriminalconflictof interest
laws that were enactedin 1962 in a generaloverhaulof federal conflict of interestlegislation.
Among theselawsis section208 of Title 18, thebasicfinancial conflict of intereststatute. This
statuteis designedto helpensurethat theintegrityof Governmentaloperationsanddecisionswill
notbecompromisedby theconflicting financial interestsofexecutivebranchemployees.

Section208 is essentiallya disqualificationstatute. It doesnot prohibit employeesfrom
holdinganyparticularfinancialinterest,butratherrequiresthattheyrecusethemselvesfromcertain
mattersaffectingthoseinterests.Moreover,it shouldbeemphasizedthatneithersection208norany
otherethicslaw or regulationgovernsthesclcctionof individualsfor particularfederalpositions;
thus,for example,section208 doesnot govern the selectionof individualsfor membershipon a
federal advisorycommittee,which is a subjectgovernedby laws and regulationsoutside the
jurisdictionofOGE.



Section208 prohibitsemployeesfrom participating,personallyand substantially,in any
particularmatterwhich, to their knowledge,hasadirectandpredicwbleeffecton theirfinancial
interests,or thefinancial interestsofotherswith whomtheyhavecertainrelationships.‘Ihe statute
appliesif the (overnnwiir n~1rrer would affect the financial interestsof: the employee, the
employee’sspouse,minorchild, orgeneralpartner;anyorganizationwhichtheemployeeservesas
officer,director,I~ru~1et~,~ncraslpwtn~i oi eniploycc,andanypersonororganizationwith whichthe
employeeis negotiatingor hasan arrangementconcerningprospectiveemployment.

Congressrecognized,however,that rhi~ hmadprohihition neededto he accompaniedby
certainreasonablewaiverorexemptionprovisions.Therefore.theoriginal 1962actincluded,among
otherthings,aprovisionpermittingagenciesto waivethedisqualifi~~aiiunrequireizivsitoiiacase-by-
casebasis.This provision,section208(b)(1),authorizesagenciesto grantawrittenwaiverwhere
theydetermine,in writing, that thefinanciai interestis notso substantialasto be deemedlikely to
~affecttheintegrity of theemployee’acervices.

SoecialCioverrimeiuEmployees

Giventhesubjectmatterof thishearing,it is importantto notethatsection208appliesnot
only to regularemployeesof theexecutivebranch,but alsoto “specialGovernmentemployees”
SpecialGovernmentemployees,orSGEs,aredefinedasanyofficeroremployeewhois selectedto
performtemporarydutiesbrno morethan 130 daysduringany36~day period. ~ 18 U.S.C.
~202(a). ManymembersoffederaladvisorycommitteesareSGEs,who provideexpertadviceto
the Governmenton a short-termor intermittentbasis. (Not all advisorycommitteemembers,
however,areSGBa.Forexample,somemombersarespecificallydesignatedasrepresentativesof
certainoutsideinterest groups,and it is understoodby the Governmentthat they representa
particularbias. Pursuantto a longstandinginterpretation,suchrepresentativemembersarenot
deemedfederalemployeesatall andarenotsubject to theconflictof intereststatutes,administrative
standardsofconduct,or financialdisclosureregulatiouL ~ 5 C P.R.12634.904(b).)

SOEsservingon advisorycommitteesprovideadviceto theGovernmenton abroadrange
of importantmatters. According to the Twenty-SeventhAnnual Reporton FederalAdvisory
Coznmmttees,advisorycommitteememher~assisttheGovernmentin suchdiverseareasasnational
defense,smallbusiness,nuclearwaste,andjuvenilejustice,tonamebuta few of thehundredsof
subjects.

Bywayofbackground,the5GBcategorywascreatedby Congressin 1962asawayto apply
anunportant.but limited, setof conflict of inten’~st rPipliremei¶tc,ro a groupof individualswho
provideimportant,but limited, servicesto theGovernment.Commentingon thestateof federal
conflictor lntcrestlegislationprior to the1962 aiut, theHouseJudiciNry Cvmi,eittee observedthat
therestrictionswere“excessive”in thatthey “failed to takeinto accounttherole, primarily in the
executivebranchof ourGovernment,of thepart-timeor intermittentadviserwhosecounselhas
becomeessential,butwhocannotaffordto b~ deprivertnfprivateheneftt~,or reasonablyrequested
todeprivethemselves,in the waynowrequired.” H.R. Rep.No748,87thCong.,1stSess.4(1961).
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Conscqucinly,Cortgre~screatcdanumberofcKccptionsandexclusionsfor SOEsunderseveralof
the lawsin Chapter11 ofTitle 18. At thait time,Congressdid notcreateanyspecialexceptionsfor
SCiEs undersection2O8~ The executivebranch,however,almostimmediatelyissuedguidance
advising~‘genrie’~that it wasappropriateto cxcrcisethewaiverauthorityin section208(b)(l)to
releaseSOEsfrom theprohibition wherethey render“adviceof ageneralnaturefrom which no
prefertrn~or MwLat~ uvci catheismightbe gainedby anyparticularpersonororganizAtion” Or,

alternatively, “where the financial interests involved are minimal in value.” Presidential
Memorandum,“PreventingConflictsof Intereston thePartof SpecialGovernmentEmployees,”
28 FederalRegister4539,4543(May 2, 1Q63).

In 1989, PresidentBushappointeda bi-partisancommissionto review andrecommend
reformstothe federalcoziflict ofintereststatutes,includingthoseapplicableto advisorycommittee
membersandothcrSGEs. Thecommission,chairedbyJudgeMalcolmWilkey, includedan entire
chapterconcerningSQEsandfederaladvisorycommitteesIn itS final report.TheCommissionfound
that theGovernmentneedsadvisorycommitteemembeTswith very specificoutsideexpertisein the
mattersbeingexamined,but that oftenthoseindividualswould be likely to haveemploymentand
otherfinancial tieswith organizationswhoseinterestswould be affectedby suchmatters. The
existingwaiverauthontyofsection208(b)(1)wasdeemedinadequate,becauseit focusedin large
measureon themagnitudeoftheSGEsfinancialinterest,whereas“[tior manyadvisorycommittee
members,thefinancialinterestmaybequitelarge,butit maynonethelessbehighlydesirabletohave
thebenefitofthe individual’sexpertise.”ReportofthePresident’sCommissionon FederalEthics
LawReform,at30(March 1989).Whilenotingthat“appropriateethicalconstraints”arestill needed
for SOEs,thereportemphasized:“In theabsenceof particularizedprovisionsforthetreatmentof
specialGovernmentemployeeswithin thegenaralconflictof interestprohibitionof I IV S.C.~208,
however,theCommissionbelievesthatthe Governmentis needlesslyhandicappedin obtaining
adviceandinformationfrown individualswith expertisewhoarelocatedin thepnvatesector.” ~
at 29 (March 1989).

Consequently,theCommissionrecommended,andCongressenactedalmostverbatim,a
libera]in’.~t waiverprovisionapplicableto SOESwhoserveon federaladvisorycommitteeswithin
themeaningoftheFederalAdvisoryCommitteeAct (FACA). Underthisprovisiomenactedin 1989
assection208(b)(3),an a~cneynowhasbroaddiscretionto grantan individual waiverbasedon a
writtendeterminationthat theneedfortheindividual’sservicesoutweighsthepotentialforaconflict
of interestcreatedby the financial interestinvolved. Such a waiver mechanismwas deemed
appropriateforseveralreasons:EACAitselfinclnde.safair halancerequirementthathelpsto protect
againstdisproportionateinfluencebyaparticularinterestgroup;FACAsimilarlyrequiresthatmost
advisorycommitteemeetingsbeopen,thussubjectingthemtu “the moste~wAwgpublic sciutiny,”
~uidadvisorycommitteememberstypically arenottheultimatedecisionmakersbutonly advisors.
Id. at 30.
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The authorityto issuewaiversundersection208(b)(~)is vestedin thc cmployingagency.
OGEdoesnothavetheauthorityto approveordisapprovewaiversproposedby otheragencies.Such
authoritypwperly residesin theagenciesthemselves,which arein thebestpositionto determine
whetherthcneedfor ~inyparticularindividual’sS~rvice~oiitwei ~hsanyconflictof interestconcerns.

OGERegulationsQcaveming~fl~jssuanceol>Waivcrii under Sem~tioi; 208(bfl3

)

UnderExecutiveOrder 12674. however, OGE is responsiblefor issuing regulations
interpreting18 U.S.C.~208,including theprovisionsgoverningwaivers.In 1996.OGEpublished
regulationsprovidingguidanceto executivebranchagenciesconcerningtheissuanceof waivers
undersection~08(b)(3),Specifically,in 5 C.P.R.§ 2640.302(a),0GBexplainedthe bis&iu waiver
standerdandproceduralcriteriarequiredbythestatute.Furthermore,in section2640.302(b),OGE
providedanon-exclusivelist offactorsthat agenciesmayconsiderin making theirdetermination
thattheneedfor the individual’s servicesoutweighsthepotentialfor aconflictof interest. These
includevariousflictors bearingon thenatureand sizeof theconflictingfinancial interestandthe
Government’sneedfor an SGE with the particularindividual’s qualifications, Including the
difficulty offinding otherqualified SGEswhoarenot alsoconflicted.

Section 2640.303acts out proceduresfor OGE consultationand notification regarding
waivers issuedundersection208(b)(l) or (3). Consistentwith section301(d) of Executive
Order 12674, the rule provides that agencies,“when practicable,”shall consult formally or
informally with OCIR prior to issuing any individual waiver undersection208(b)(1)or (3). In
practice,manyagenciesconsultin advancewith OGEbeforeissuingwaivers.Thismaynothappen,
huwevwz,in ~uiua~ctionwith somewaiversgrantedundrsection208(b)(3)foradvisorycommittee
members.Basedon discussionswith agencyethicsofficials, webelievethat theschedulingand
agendadevelopmentfor specificadvisorycommitteemeetingsfrequentlycreatetimingpmblemsthat
makepriorconsultationimpracric~ahla.Mi~weover.atsomeagencies,ethicsofficialshavedevelopcd
moreorlessregularcriteriafor grantingwaiversbasedonpastprecedents,includingpastdiscussions
with 0GBaboutanalogoussituations,Lhu& makingpriorconsultationlesscrucial, in theview of
thoseagencies,with respecttocasesperceivedasbeingroutineornonproblematic.

ExemptionsIssuedbyOGEunderSection20B(b)(~

In ac~Iition to the authorityof agenciesto grant Individual waivcr~, ~iei.~Liuu208 also
authorizesOGE to issuc regulations creating general excm~ionsfrom the disqualification
requirement. Section 208(bX2) allows OGE to exempt all employees,or certainclassesof
employees,with respectto thosefinancialinterestsdeemedto betoo remoteorinconwjiienrialin
affectthe integrityof rhc servicesof thoseemployees,in 1995, 1996andagainthis year,OGE
issuedcertainregulatoryexemptionsunderthisaurhority,whicharefoundtn SubpartB of 5C.F.R.
Part2640.

Many of theseexemptionsapply Co SGEsasweil asregularemployees.Theseinclude,fnr
example, including certain de mirdinis exemptionsfor publicly traded securities and other
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exemptionspertainingto mutual funds. Howcvcr,;ermin c.~ernptiuu~upply only iv SOE~~cLViflg

onFACA committees.Themostsignificant,section264O.203(g),exemptscertainfinancialinterests
arisingfrom theSQE’soutsideemployment.Theexcmptionpermitstheemployeeto participatein
mattersof generalapplicability— suchasgeneral rulernak.rngor policymaking — providedthat the
matterdoesnot haveaspecialordistincteffect on eithertheSGEor theSGE’soutsideemployer
otherthanaspartof aclass.

Standardsof ConductRegulations

Beyondthecriminalconflict ofinterestJaws,OGEhaspromulgatedregulationsprescribing
standardsof ethicalconductbr employeesof theexecutivebranch,includingSOEs. See5 C.F.R.
Parr2635. Oneofthoserules.5C.F.R.~2635.502,providesamechanismfordealingwithpotential
appearancesthat an employeemay lack impartiality with respectto certainmatters. Section
2635.502requiresemployccs,including SGEs,to considertheneedto recusethemselvesfrom any
matter involving specific parties wherethey have a “covered relationship” with a parry or a
representativeofapartyto thematter. “Coveredrelationship”includes,amongotherthings,certain
business,financialandcontractualrelationshipsthat arenot alreadycoveredby 18 U.S.C. ~208.
However,like section208,section2635.502hasawaiveror“authorization”provision,whichallows
tl~~ igezacytubalanceanycooceinaboutappearanecsofpartialityagainsttheGovernment’sintereM
in havingtheindividual participatein thematter.

FinancialDisclosure

Finally, most SOEsserving on advi~ury turnzzuLLcc~~ requiredto file ~ iurafidciital
financial disclosurestatementwith their agency,andthey must do so no later than their first
committeemeeting. ~ 5C.F.R. ~ 2634.904(b);2634.903(b)(3).The agencythenreviewsthe
statementsto determinewhethertheSCIEmayhaveanypotentialconflictsof interestthatmustbe
addre~

Conclusion

In closing,I wantto emphasizethatit is vitally importantto protect the integrityoffederal
advisorycomrmtteeprocesses.It is axiomaticthatGovernmentdecisionsshouldnot betaintedby
the conflicting interestsof federal employees. At the sametime, it is understoodthat the
Governmentneeds the servicesof SQEswho can contribute relevantoutside expertiseand
perspectivesto theworkofadvisorycommittees.Balancingthesetwoconsiderationsis not always
an easytask. Nevertheless,we believethatthecurrentstatutoryandrcgulatorysystemprovidesan
appropriateframeworkfor accommodatingbothobjectives.

I wouldbe happyto answeranyquestionsyou mayhave.
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